1
17

Conflicting Experts and Dialectical Performance:

Adjudication Heuristics for the Layperson 
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Department of Philosophy

I. Reductionism, Antireductionism, and Conflicting Expert Testimony
You want to know whether p.  Fortunately, someone who knows that p is around to assure you that, indeed, p.


Antireductionists about the epistemic status of testimony such as Burge (1993), Chakrabarti (1994), Coady (1992), McDowell (1994) and Reid ([1764] 1997) are wont to maintain that in such a situation, the fact that you have been told that p by someone who knows it can provide you with good (enough) epistemic reason to believe that p, even if you have taken no special steps to determine whether your interlocutor is in a position to know that p.  Yet, as Alvin Goldman points out, the difference between this antireductionist view and a reductionist one – according to which simply being told that p cannot provide you with good epistemic reason to believe that p if you have failed to confirm the speaker’s trustworthiness (cf. Fricker (1987, 1994, 1995), Hume ([1777] 1995) and Quine & Ullian (1978)) – may easily come to nought in situations in which there is conflicting testimony.  For where one speaker tells you that p but another that not-p, even if the testimony of each gives you good prima facie epistemic reason to accept the content of that testimony, you cannot, simply on the basis of the speaker’s report, “be [epistemically] entitled all things considered to believe its [content],” and so your “all-things-considered [epistemic] justification vis-à-vis [the conflicting speakers’] claims will depend on what you ... [learn] about each speaker, or about the opinions of other speakers.” (Goldman 2001: 89)


Consider now a situation in which you are wondering whether p, realize that the question of whether p falls into a given domain of expertise E, and are presented with what you recognize as an E-expert’s testimony that, quite so, p.  Even the reductionist about testimony might agree that in such situation you have good epistemic reason to believe that p, for in such a situation, she might argue, you have satisfied the requisite conditions for determining whether the speaker is in a position to know that p.  After all, in such a situation, your relevant evidence consists not merely in the testimony that p; you have the further information that the speaker is (in all likelihood) in a position to know that p, because you recognize that she is an expert with respect to questions like whether p.


Perhaps, then, the reductionists and antireductionists can agree that the mere fact that you have been told that p by a speaker whom you recognize as an expert with respect to questions like whether p can give you good epistemic reason to believe that p.  But even if they don’t, it seems clear that they will have to agree at least on this: in situations where there is conflicting expert testimony on the question of whether p, and you (as a layperson) recognize this, the mere fact that you have been told that p by an expert with respect to questions like whether p does not itself give you all-things-considered epistemic reason to believe that p.  To act responsibly from the epistemic point of view, you’ve got to do a bit more work.


So: you want to know whether p, and you recognize that the question of whether p falls into the domain of expertise E.  One E-expert, E1, assures you that, indeed, p; another, E2, tells you that not-p.  If the desire to know is strong enough, you will not rest content with merely withholding on p, which may be the epistemically appropriate thing to do if you are unmotivated or (for practical reasons, say) unable to seek out epistemic reasons for giving greater credence to the testimony of one of the conflicting experts.  But what sorts of considerations would constitute good epistemic reasons for you, as a layperson, to place greater credence in the testimony of one of those conflicting experts?  How can you as a layperson, in other words, adjudicate epistemically between the conflicting experts?  That, I think, is a very interesting and important question to be addressed by the applied social epistemologist.
   I hope in what follows to make some positive contributions by way of an answer.

II. A Skeptical Worry about Layperson Adjudication
Some would argue, however, that there is an antecedent question that must be addressed here, to wit, whether it is plausible to suppose that you ever could, as a layperson, adjudicate epistemically – whether you ever could acquire good epistemic reasons for giving greater credence to one of the conflicting experts.  The worry, in a nutshell, is this: it seems that in order to acquire such reasons, you would in effect have to become something of an expert in the relevant domain of expertise.  But you can’t do that while remaining a layperson.  In which case it would seem that whenever the layperson is confronted with conflicting expert testimony about whether p, she will forever be sentenced to the epistemic prison of withholding on p, unless the experts settle their disagreements or she takes pains to become one of their number.  Scott Brewer, whose primary concern is with situations involving conflicting scientific expert testimony in the legal context, puts the worry as follows:

When experts disagree about the truth of some evidentiary proposition e, the nonexpert must decide whom to believe on the scientific issue.  But, ex hypothesi, the nonexpert does not have sufficient competence in the expert discipline to be able to make the choice on substantive grounds, so how can the nonexpert make that choice?  If we assume honesty on the part of each expert, this can seem especially puzzling in that it may look like we are expecting greater ability to discern the scientific truth from the nonexpert than we are from the expert.  (Brewer 1998: 1595)


Most of Goldman (1999)’s discussion is devoted to this antecedent question, and he provides, I think, a satisfactory general response to the worry that surrounds it.  To get a better grip on the nature of the worry, as well as on the nature of Goldman’s response, consider the distinction to be drawn between propositions that are esoteric to a given domain of expertise, and ones that are exoteric to that domain. (Goldman 2001: 94) A proposition is esoteric to a domain of expertise E just in case it is a proposition that only E-experts are in a position to know.  A proposition is exoteric to E, by contrast, just in case it is a proposition that non-E-experts, e.g. laypersons, are in a position to know.  The worry under consideration can now be put in the form of an argument:

P1
Where the question of whether p falls into a domain of expertise E, in order to acquire good epistemic reasons for giving greater credence to the testimony of one of the conflicting E-experts on the question of whether p – in order to adjudicate epistemically between the conflicting experts – the layperson would have to put herself in a position to know propositions that are esoteric to E.

P2
The layperson cannot (while remaining a layperson) put herself in a position to know propositions that are esoteric to E.

C
Where the question of whether p falls into a domain of expertise E, the layperson cannot (while remaining a layperson) acquire good epistemic reasons for giving greater credence to the testimony of one of the conflicting E-experts on the question of whether p – cannot adjudicate epistemically between the conflicting experts.

Goldman’s response in effect targets (P1).  He argues that the layperson can acquire good epistemic reasons for giving greater credence to one of the conflicting experts, by a consideration of propositions that are exoteric to the domain of expertise E. (Goldman 1999: 268-69)

III. The General Heuristic
But what sorts of propositions exoteric to the domain of expertise E might serve as a basis for the layperson’s adjudication?  Recently, Goldman (2001) has suggested five basic types, one of which I want to focus on here, viz. propositions about greater expertise indicators possessed by the conflicting experts’ respective dialectical performances.


Often, the evidence adduced by an expert in a domain of expertise E will consist largely of propositions that are esoteric to E.  Indeed, it is just this consideration that seems to lend weight to (P1) of the above argument – these propositions being outside the epistemic (perhaps even cognitive) ken of the layperson.  Yet equally often, perhaps, the layperson may be in a position to know propositions about the experts’ (modes of) presentation of their evidence – about the experts’ dialectical performances – that are of considerable relevance in helping her to determine which among conflicting experts is to be given greater credence.  These will be propositions about greater expertise indicators of those performances: features of the performances that indicate greater expertise on the part of one of the experts (or groups of experts) who give the performances. (Goldman 2001: 94-5)


Reflection on propositions of this sort might be used to generate a general epistemic heuristic, or “rule of thumb,” to assist the layperson who is perplexed in the face of conflicting expert testimony – to aid her in adjudicating, from the epistemic point of view, between the conflicting experts.  Thus, where the question of whether p falls into the domain of expertise E, where E1 and E2 are experts in E, and where E1 and E2 have given the layperson L conflicting testimony on the question of whether p, we can formulate the following heuristic:

The Dialectical Performance Heuristic (General): If L recognizes that E1's dialectical performance with respect to the question of whether p has more by way of greater expertise indicators than E2's, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's.

IV. The Rhetorical Heuristic
What might count as examples of the greater expertise indicators mentioned in the Dialectic Performance Heuristic (General)?  Goldman singles out the following marks of rhetorical superiority:
 (a) the presentation of more ostensive rebuttals to ostensive counter-evidence, (b) quicker responses to ostensive counter-evidence, and (c) smoother responses to ostensive counter-evidence. (Goldman 2001: 95-6)  I intend to argue that such marks of rhetorical superiority constitute but one important class of greater expertise indicator.  We have, I submit, just as good reason for admitting other classes as we do for admitting this one.


Let us begin with the question of why it is, in general, that the marks of rhetorical superiority to which Goldman adverts should count as greater expertise indicators of a given expert’s dialectical performance with respect to the question of whether p, where this question falls into the relevant domain of expertise.  The general idea, presumably, is that the degree to which an expert’s dialectical performance manifests these marks with respect to the question at hand is (directly) proportional to the degree of that expert’s expertise in the relevant domain, and hence on that question: the more such marks characterize that expert’s performance, or the more robustly that performance manifests any one such mark, the greater the expert’s trustworthiness in pronouncing on the question (all else being equal).  To flesh out this idea in more detail, consider first the notion of expertise.  Of relevance here is Goldman’s helpful distinction between primary and secondary questions in a given domain of expertise.  Primary questions in a domain of expertise E are “questions that are of principal interest to researchers or students in E,” whereas secondary questions in E, by contrast, are “questions about the existing [ostensive] evidence or arguments that bear on primary questions in E, or assessments of such evidence and arguments made by prominent researchers in E.” (Goldman 2001: 92)  By drawing on this distinction, as well as on two different characterizations of expertise offered by Goldman (see Goldman 1999: 268 and 2001: 92), we can provide the following satisfactory characterization of expertise (keeping in mind that we are talking about cognitive or intellectual expertise here, not performative expertise of the sort the professional tennis player, painter, or skilled laborer manifests (cf. Goldman 2001: 91) – knowledge-that-expertise, we might say, as opposed to knowledge-how-expertise):

Expertise: an expert in domain of expertise E is someone who knows enough answers to secondary questions in E to put her in a better position to know answers to primary questions in E than almost anyone else.

This characterization has the virtue of not requiring of an expert in E that she actually know most, or even many at all answers to the primary questions in E.  Some areas of expertise would seem unlikely to admit of any experts if that were a condition on expertise.  Thus, for example, whatever the primary questions of high energy particle physics, of Mycenaean history, of cognitive psychology, of analytic metaphysics, of macroeconomics, of applied ethics, of forensic ballistics, of pediatric nutrition, of systematic theology, etc., it is dubious at best to think that all experts in these various domains know most or even many of the answers to those questions.


We are now in a position to understand the notion of greater expertise, i.e. of what it is for one expert in E to be more trustworthy than another:

Greater expertise: One expert E1 in a domain of expertise E is a more trustworthy expert in E than another E2 iff E1 knows more answers to (sufficiently distinct) secondary questions in E than E2, in such a way as to put her in a better position to know correct answers to primary questions in E than E2.


Marks of rhetorical competence such as (a) the presentation of ostensive rebuttals ostensive counter-evidence, (b) quick responses to ostensive counter-evidence, and (c) smooth responses to ostensive counter-evidence count as expertise indicators of a given expert’s dialectical performance with respect to the question of whether p (where this question falls into the relevant domain of expertise E) because these marks constitute, in general, good evidence for thinking that the expert knows enough answers to secondary questions in E to put her in a better position to know the answer to the primary questions in E than almost anyone else, and hence in a better position to know the answer to the question of whether p (on the assumption that this is a primary question in E) than almost anyone else – constitute, that is, good evidence for thinking that the expert does indeed count as an expert in E, and hence on the question of whether p.  Accordingly, it should come as no surprise that marks of rhetorical superiority – the presentation of more ostensive rebuttals ostensive counter-evidence, of quicker responses to ostensive counter-evidence, of smoother responses to ostensive counter-evidence, etc. – should count as greater expertise indicators – as evidence that the expert whose dialectical performance manifests them knows more answers to secondary questions in the relevant domain of expertise than her conflicting expert opponent, and hence that she is in a better position to know the answers to primary questions in that domain (like that of whether p) than that opponent.


Let us say that one expert E1’s dialectical performance with respect to the question of whether p is rhetorically superior to another expert E2's provided it trumps E2's performance when it comes to marks of rhetorical superiority: it features, on the whole, more ostensive rebuttals ostensive counter-evidence, quicker responses to counter-evidence, smoother responses to counter-evidence, etc.  Consider now the following special case of the Dialectical Performance Heuristic (General):

The Dialectical Performance Heuristic (Rhetorical): If L recognizes that E1's dialectical performance with respect to the question of whether p is rhetorically superior to E2's, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's,

where, again, the question of whether p falls into the domain E, in the sense of being a primary question in E.


Given the remarks above, the justification for this special case of the Dialectical Performance Heuristic (General) would seem to depend on three main claims. First is a claim linking rhetorical superiority with more knowledge of relevant evidence: if the layperson recognizes that one expert’s dialectical performance with respect to the question of whether p is rhetorically superior to that of another’s, then, ceteris paribus, the layperson ought to believe that the first expert (probably) knows more than the second about ostensive evidence (arguments, etc.) relevant to the question of whether p.  Second is a claim linking more knowledge of relevant evidence with more apt secondary knowledge: if the layperson ought, ceteris paribus, to believe that one expert (probably) knows more about ostensive evidence relevant to the question of whether p than another expert, then, ceteris paribus, the layperson ought also to believe that the first expert knows more answers to secondary questions in the domain into which the question of whether p falls than does the second expert, in such as way as to put the first expert in a better position than the second to know correct answers to primary questions in that domain.  And, finally, there is a claim linking more apt secondary knowledge with greater credibility: if the layperson ought, ceteris paribus, to believe that one expert knows more answers to secondary questions in the relevant domain than another in such a way that the first expert is in a better position than the second to know correct answers to primary questions in that domain, then, ceteris paribus, the layperson ought to give greater credence to the first expert’s testimony on the question of whether p than to the second expert’s – at least where the question of whether p is a primary question in that domain of expertise.


Taken together, these three claims yield the Dialectical Performance Heuristic (Rhetorical).  What this shows, accordingly, is that at a fundamental level the basis for treating marks of rhetorical superiority as greater expertise indicators rests on the following overarching idea:

More knowledge of relevant evidence indicates greater credibility: If, ceteris paribus, L ought to believe that E1 (probably) knows more about ostensive evidence relevant to the question of whether p than E2, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's.


In the next two sections, I want to propose three further ideas, and show how they lead us to two more classes of greater expertise indicators distinct from that of marks of rhetorical superiority.  I will then show how these ideas in turn lead us two further special cases of the Dialectical Performance Heuristic (General).

V. The Moral Heuristic
The first idea I want to propose is this:

Greater receptivity to new relevant evidence indicates greater credibility: If, ceteris paribus, L ought to believe that E1 is (probably) more receptive to new ostensive evidence relevant to the question of whether p than E2, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's.


What does this receptivity amount to?  Essentially, a greater disposition to consider seriously ostensive evidence that one has not heretofore considered, but that (upon being presented with) strikes one as having some relevant merit on the question of whether p  – even if that apparent merit threatens to call into question one’s previous opinion on the question of whether p.  More simply put, the idea of greater receptivity corresponds to a cognitive trait long recognized as a virtue in the pursuit of higher knowledge, which stands opposed to the vice of stubborn dogmatism: open-mindedness. (Cf. Dewey 1933: 30-31; Montmarquet 1993: 27; Zagzebski 1996: 60, 173, 185-190)


Just as the marks of rhetorical superiority to which Goldman adverts are plausibly thought of as factoring into the layperson’s ability to recognize an expert’s possession of more knowledge of ostensive evidence relevant to the question of whether p, so, I suggest, the following marks of moral superiority of an expert’s dialectical performance with respect to the question of whether p are plausibly thought of as factoring into the layperson’s ability to recognize an expert’s greater receptivity to new ostensive evidence relevant to that question: (a) providing more charitable responses to a conflicting expert’s opinions on the question of whether p, (b) affording more fair opportunity to the conflicting expert to express her opinions on the question of whether p, (c) expressing a greater interest in the conflicting expert’s ostensive evidence on the question of whether p, and (d) responding more patiently to the conflicting expert when it comes to the question of whether p.


Now to the second idea I want to propose:

Greater sensitivity to misleading evidence indicates greater credibility: If, ceteris paribus, L ought to believe that E1 is (probably) more sensitive to misleading evidence on the question of whether p than E2, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's.

This suggestion can be thought of as another side of the same coin that was tendered in the previous proposal: to be more sensitive to misleading evidence on the question of whether p is to have a greater disposition to reconsider seriously the merit of ostensive evidence that one has heretofore thought of as having some relevant merit on the question of whether p; and this in turn, like the greater disposition to consider seriously the merit of ostensive evidence that one has not heretofore considered, seems clearly to correspond to the cognitive virtue of open-mindedness.


Here, I think, is one mark of moral superiority that will be particularly relevant as a factor in the layperson’s ability to recognize an expert’s greater sensitivity to misleading evidence on the question of whether p: (e) more readily admitting the falsity (or otherwise epistemically problematic nature) of one’s previous opinions on the question of whether p, upon recognition of this falsity (or otherwise epistemically problematic nature).


If I am correct to suggest that marks of moral superiority such as (a)-(d) are properly to be factored into the layperson’s attempt to recognize which of two conflicting experts is possessed of greater receptivity to new ostensive evidence relevant to the question of whether p, and that marks of moral superiority such as (e) are properly factored into the layperson’s efforts to recognize which of two conflicting experts has a greater sensitivity to misleading evidence relevant to the question of whether p, then it seems that we have on our hands a new special case of the Dialectical Performance Heuristic (General).  So, first, I will say that one expert E1’s dialectical performance with respect to the question of whether p is morally superior to another expert E2's provided it trumps E2's performance when it comes to marks of moral superiority like (a)-(e).  Then:

The Dialectical Performance Heuristic (Moral): If L recognizes that E1's dialectical performance with respect to the question of whether p is morally superior
 to E2's, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's.


The justification for this heuristic will stand quite analogous to that of the Dialectical Performance Heuristic (Rhetorical).  Fleshed out, it too will depend essentially on three claims.  First will be a claim linking moral superiority with more receptivity to new evidence / greater sensitivity to misleading evidence: when the layperson recognizes that one expert’s dialectical performance with respect to the question of whether p is morally superior to another expert’s, the layperson ought, ceteris paribus, to believe that the first expert is either more receptive than the second to new ostensive evidence relevant to the question of whether p, or more sensitive than the second to misleading evidence on the question of whether p.  Second will be a claim linking more receptivity / greater sensitivity of these sorts with more apt secondary knowledge: if, ceteris paribus, the layperson ought to believe that one expert is either more receptive than the second to new ostensive evidence relevant to the question of whether p, or more sensitive than the second to misleading ostensive evidence, then, ceteris paribus, the layperson ought to believe that the first expert knows more answers to secondary questions in the domain into which the question of whether p falls than does the second expert, in such as way as to put the first expert in a better position than the second to know correct answers to primary questions in that domain.  And then there will be (again) a claim linking more apt secondary knowledge with greater credibility –  already mentioned in the discussion of the justification of the Dialectical Performance Heuristic (Rhetorical).

VI. The Explanatory Heuristic
I turn now to the third central idea I want to propose:

Greater ability to manage relevant evidence indicates greater credibility: If, ceteris paribus, L ought to believe that E1 is (probably) better able than E2 to manage ostensive evidence relevant to the question of whether p, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's.


What I have in mind when I talk of an ability to manage ostensive evidence is this: an ability to relate distinct pieces of ostensive evidence both to each other and to the question concerning which they are relevant; or, alternatively, an ability to see how the various pieces of ostensive evidence in one’s possession fit together into one coherent whole, relevant to the question at hand.  It is one thing to be in possession of ostensive evidence relevant to the question one is pursuing; it is another to recognize it as such; and it is yet another thing to manage the ostensive evidence in the way just indicated.


Why should such an ability when it comes to the question of whether p be indicative of greater trustworthiness on the question of whether p?   Essentially, I think, the answer has to do with the link between explanation and (likelihood of) truth.  To be able better to relate distinct pieces of ostensive evidence both to each other and to the question of whether p, to be better able to see how the various pieces of ostensive evidence in one’s possession fit into a coherent whole that is relevant to the question of whether p, etc., makes it more likely that one possesses the explanatory knowledge of why these ostensive pieces of evidence are relevant (epistemically, and hence alethically) to the issue at hand, or of why they count as (epistemically, and hence alethically) good ostensive pieces of evidence, for example.


Are there any plausible suggestions as to marks of an expert’s ability to manage ostensive pieces of evidence relevant to the question of whether p more effectively?  Here are two marks of explanatory superiority that strike me as good candidates: (a) explaining more successfully the nature and relevance of the ostensive evidence presented on the question of whether p – whether the ostensive evidence is presented by the expert herself or by the conflicting expert – to the layperson, and (b) explaining more successfully the nature and relevance of the ostensive evidence presented on the question of whether p to other – perhaps neutral or undecided – experts in the domain of expertise into which the question of whether p falls.  Note that when it comes to (a), at least, greater success needn’t imply having much success at all.  Indeed, given that the bulk of the ostensive evidence in question will consist of propositions that are esoteric to the relevant domain of expertise, we shouldn’t expect that there would be a great deal of such success.  Nonetheless, it seems plausible to suppose that there could be some, and that one expert could outshine another when it comes to such success.


We thus come to a third special case of the Dialectical Performance Heuristic (General).  One expert E1’s dialectical performance with respect to the question of whether p is explanatorily superior to another expert E2's, I will say, just in case it trumps E2's performance when it comes to marks of explanatory superiority of the sort I have just indicated.  So: 

The Dialectical Performance Heuristic (Explanatory): If L recognizes that E1's dialectical performance with respect to the question of whether p is explanatorily superior to E2's, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's.

And, like the justification for the Dialectical Performance Heuristic (Moral), the justification for this new heuristic will proceed in a fashion similar to that of justification for the Dialectical Performance Heuristic (Rhetorical).  In addition to the claim linking more apt secondary knowledge with greater credibility, the justification will invoke a claim linking explanatory superiority with better managerial ability: if the layperson recognizes that one expert’s dialectical performance with respect to a given question is explanatorily superior to another’s, then, ceteris paribus, the layperson ought to believe that the first expert is better able than the second to manage ostensive evidence relevant to that question.  Then there will be a claim linking greater managerial ability and more apt secondary knowledge: if, ceteris paribus, the layperson ought to believe that one expert is better able than another to manage ostensive evidence relevant to a given question, then, ceteris paribus, the layperson ought also to believe that the first expert knows more answers to secondary questions in the domain of expertise into which that question falls than the second expert, in such a way that the first expert is in a better position to know answers to primary questions in that domain.

VII. Conclusion

If I am right, and we have just as much reason to accept the Dialectical Performance Heuristics (Moral)/(Explanatory) as we do to accept the Dialectical Performance Heuristic (Rhetorical), we have something by way of a countermeasure to the dangers involved in focusing primarily on marks of rhetorical superiority when it comes to the lay business of adjudicating epistemically between conflicting experts.  As Goldman (2001: 96, n. 13) himself concedes, an overplayed emphasis on rhetorical superiority can lead to epistemically untoward results in such adjudication processes, especially when there is, as Brewer puts it, a “lucrative ‘market’” for such superiority, which has “‘traded’ at high prices since the days of the sophists and finds exceptionally robust business in adversarial legal systems.” (Brewer 1998: 1622).
  The emphasis on marks of moral and explanatory superiority suggested by the Dialectical Performance Heuristics (Moral)/(Explanatory), when balanced against the emphasis on marks of rhetorical superiority suggested by the Goldman-inspired Dialectical Performance Heuristic (Rhetorical), should provide some protection against the epistemic dangers of undue attention to the latter.


Of course, if I am right, there are also likely to be significant conflicts that arise in the layperson’s attempt to adjudicate epistemically between conflicting expert testimony, akin to the conflicts that arise in the attempt to (say) determine which scientific hypothesis is the best among available competitors.  Just as Principles of Simplicity, Conservatism, Generality, Testability, etc. frequently pull against each other in their simultaneous application to scientific theory acceptance, so the Dialectical Performance Heuristics (Rhetorical)/(Moral)/(Explanatory) should be expected to render conflicting verdicts in a great many particular cases of conflicting expert testimony.
  But the resulting messiness of layperson adjudication is not, one would hope, too high a price to pay for the corresponding gain from the epistemic point of view.
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Notes

� And one, it is worth noting, of special relevance for the Anglo-American legal tradition, whose adversarial structure, as Kenny (1985: 61) and Coady (1992: 280, 294ff) have emphasized, is such (for better or for worse) as to encourage the proliferation of conflicting expert testimony.





� For simplicity’s sake, I focus here on cases involving directly conflicting expert testimony, where one expert (or group of experts) testifies that p and another that not-p.  I do not mean to suggest that this is the only interesting, or even the most prevalent form of conflicting expert testimony.  Yet the general claims I advance below should be applicable, mutatis mutandis, to cases of indirectly conflicting expert testimony, where (e.g.) one expert testifies that p and another that q, which implies not-p, or where one expert testifies that the best explanation of some phenomenon is p and another that it is q, or where one expert testifies that the mechanism whereby some event transpired is x and another that it is y, etc.  (Alternatively, the results of my discussion, though pertaining to conflicting expert testimony with respect to whether-questions, should be transferrable, mutatis mutandis, to conflicting expert testimony with respect to why-questions, how-questions, etc.)





� Cf. Hardwig (1985).  Goldman (1999: 270-71, 2001: 86 & 96-7) reads Hardwig as skeptical about the possibility of overcoming the worry here expressed.  I am not fully convinced that this is a correct interpretation of Hardwig, whose primary point is just that the layperson is not in general in a position to “fully understand what constitute good reasons in the domain of expert opinion.” (Hardwig 1985: 341) It is unclear whether one of the implications of this fact that Hardwig means to draw is that the layperson cannot ever acquire good epistemic reasons for giving greater credence to one of two or more conflicting experts.





� The other four types are: (a) propositions about the number of experts in the relevant domain of expertise who manifest discriminating agreement, respectively, with the conflicting experts (where the agreement is said to be discriminating if the probability of the agreement conjoined with the truth of what is agreed upon is greater than the probability of the agreement conjoined with the falsity of what is agreed upon); (b) propositions about meta-expert endorsements (e.g. institutional backing, training evaluations, publication records) of the conflicting experts; (c) propositions about biasing interests of the conflicting experts; and (d) propositions about the past track records of the conflicting experts (when it comes to, e.g., claims that were once esoteric but are now exoteric to the relevant domain of expertise).





� In light of the considerations of the previous note, other general heuristics not pertaining to dialectical performance might include the following.  Discriminating Agreement Heuristic (General): If L recognizes that many more experts in E agree (in a discriminating way) with E1 than with E2 on the question of whether p, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's.  Meta-expert Endorsement Heuristic (General): If L recognizes that E1 has more by way of meta-expert endorsement (e.g. better institutional backing, better training evaluations, more impressive publication record, etc.) than E2, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's.  Biasing Interests Heuristic (General): If L recognizes that E2 has more by way of biasing interests on the question of whether p than E2, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's.  Track Record Heuristic (General): If L recognizes that E1 has a better track record in E (e.g. with respect to claims that were once esoteric, but now exoteric, to E) than E2, then, ceteris paribus, L ought to give greater credence to E1's testimony on the question of whether p than to E2's.





� Goldman (2001) speaks simply of dialectical superiority, i.e. (in my idiolect) the sort of superiority of special relevance to the presentation and exchange of evidence and arguments.  But the marks of dialectical superiority he singles out all pertain to features of an expert’s dialectical performance that are intimately connected with oratory virtue; hence I am calling them (more particularly) marks of rhetorical superiority.


 


� It should be kept in mind that the features that make for moral superiority in this sense, such as (a)-(e), only count as relevant to layperson adjudication because they are indicative of greater receptivity/sensitivity to new or misleading ostensive evidence.  Hence I am not claiming that moral superiority in a more general sense is indicative of greater credibility, for there may well be (indeed, presumably are) many other moral features that are not indicative of such receptivity/sensitivity.


 


� Brewer talks of the “demeanor” of expert witnesses, but what he means by this is very close to what I have in mind when I talk of rhetorical considerations.





� The same will no doubt apply at the next level up: just as principles of scientific hypothesis acceptance frequently pull against each other, we should expect the general heuristics mentioned in the previous note to pull against the Dialectical Performance Heuristic (General) on various occasions.





� For helpful comments on earlier versions of this paper, I’m especially indebted to Joe Shieber, Rob Stainton, Steven Davis, Yves Bouchard, Diane Dubrule, Fred Bennett, and audiences at a Carleton University philosophy department colloquium and the 2003 Canadian Philosophical Association meetings.








